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Bid Vs. Scope
The scope first begins with your bid.Legally, this bid is your offer to do the work stated for
a specific price.

The Bid
The Bid should include:
• What the job entails.
• Estimate for the work requested.
• The amount of time it will take to complete.
The bid does not become part of the contract.
No matter the size of the job, the most important thing to know is what you are being
asked to perform.

The Scope
The __________________________________________________________ is one of the
most critical parts of any construction contract.
A comprehensive and accurate scope of work is one of the most important
ways you can ensure you are fully covered to collect on the work you perform.

Your bid was accepted!
Congratulations, your bid was accepted by the Owner or the General
Contractor! Many contractors immediately sign the contract without
reviewing the documents they have received back. This can lead to significant
problems down the road.
The subcontract documents you receive back from an Owner/General
Contractor are some of the most important documents on the project.
You have to carefully review the scope you are given & compare it to both
your bid & the specs.
Specifications and drawings of the project are extremely important on a
large project, like a public job.

Subcontract Documents
Subcontract documents are all of the materials that explain the relationship
and requirements between you (the Subcontractor) and the General
Contractor.
The only rule about subcontracts is, THERE ARE NO RULES. There are no set
of laws or regulations in place to make sure that you are protected and that
the subcontract is fair.

Whatever you signed in the subcontract can and will be used against you.
Once you have signed a contract or subcontract, the scope of work in the
contract supersedes all previous documents. This includes your bid!

Materials Included with a Subcontract
• The Subcontract
(The contract between the Sub and the GC)
• ________________________________________________________________
(The contract between the GC and the Owner)
• The Plans
• The Specifications
• Project Schedule
• Pay Applications
• Waivers and Releases
Negotiating
The bidding process is an estimation, and a lot of things can happen between
the time an Owner/General Contractor is asking for bids and the time when a bid
is accepted.
Remember you will be held to what’s listed in the scope on the signed contract,
and not what is listed in your bid.
What do you do if the finalized specs and drawings, and/or the scope of work for
the project has changed since you submitted your bid?
You need to be able to adjust your bid and negotiate with the Owner or General
Contractor at this time, not later on!
It can be daunting to do this early on, when you have just won the job, but if you
do not do this now, it can lead to severe ramifications down the road.

Where the Scope Can Go Wrong which Leads to Expensive Litigation
• Warranty – a lot of contracts will make you supply the same warranty as the
prime contract.
• Reviewing Contract Documents .
• Re-review the specs and design books.
• Request and review the contract between the GC and Owner
YOU HAVE A RIGHT TO THIS.
• Check your original bid against the contract you got back.
• Negotiations - every contract is negotiable!

Understand your bargaining power and accept that not everything
will change. No job is worth losing your company and your
employees losing their jobs. If there is a section in the contract
that can screw you over, you need to try to negotiate it and be
prepared to walk away if necessary.

Bid Vs. Scope
1. What format is the best way to submit a bid and why? 
There are two ways to submit bids: 
• Saying you will do everything in your scope for a set price.
• Giving an itemized list of everything you are agreeing to provide with a total 		
price.
• Which one is best? The itemized bid is best.
2. Does your bid become part of the contract? 
• No, you are hired to do your scope. 
3. What is the first thing you should do when you receive a contract to sign? 
• Review the scope as if it were a new bid.

Real Life Horror Story
“I did not agree to do the electrical work. I never agree to do the electrical work.”
That’s what Josh from Super Door Subcontractor told me after the general contractor
on his community college project had sent him a notice of default letter. The letter
demanded that he return to the project site and install the electrical components
for the glass doors he had just finished installing. The letter further stated that if the
requested work was not completed in the next forty-eight hours, Josh’s subcontract
would be terminated.
“I’m a door contractor, not an electrical contractor. I didn’t agree to do the electrical
components,” Josh said.
“Have you looked at the scope that was referenced in the subcontract you signed?” I
asked.
“No, but I didn’t put the electrical components as part of my bid. If I have to install
the electrical components, I will lose my ass. I didn’t budget for that,” Josh explained.
Sure enough, after we reviewed the paperwork, Josh’s bid did not include the
electrical components, but the scope of work Josh agreed to when he signed the
subcontract did.
The best advice I could give Josh was to hire someone to install the electrical
components. If he did not, the general contractor would terminate Josh’s contract.
Once the subcontract was terminated, the general contractor had no obligation to
pay Josh for the work he had already done. As unfair as that sounds, that’s what Josh
signed up for: he wouldn’t get a dime until all the work in his scope was completed.
If Josh didn’t complete his scope of work, the general contractor would hire someone
to install the electrical components and back charge Josh for that expense. More
often than not, the replacement subcontractor is never as reasonable as what you
could find. And if that wasn’t bad enough, if the general contractor had to finish
Josh’s scope, there would be an additional 15% added to the actual cost of the
electrical components to cover the general contractor’s administrative fee.

Josh ended up taking my advice and hired someone to install the electrical
components, costing him $3,000. Although Josh did not make money on that project,
the cost could have been exponential if he had not finished.

Change Orders
What Is a Change Order? 
The change order provision in a construction contract is what allows the parties to
increase or decrease the _________________________________________________

Change Orders - Breakdown
An increase in the construction contract price is generally due to work being added
to the scope and a decrease is generally due to work being removed from the scope. 
All change orders should be in writing and be done in accordance with the contract
provision that details the change order process. If you do extra work without getting
a signed change order, there is no guarantee that you will be paid for the extra work.
Record every time you are about to perform extra work; write it down with the price
and get your client to sign off.

Common Pitfalls
One of the most common mistakes contractors make regarding change orders is not
adhering to the change order provisions in the _______________________________________
______________________________.
Almost every construction contract considers change orders and sets out rules to
amend the original contract.
If these provisions are not strictly adhered to, you run the risk of not getting paid.
Make sure to have a thorough understanding of these provisions before signing the
original contract.
Another common mistake is performing work on change orders without having it in
writing.
Without having the change order in writing, you run the risk of the owner contesting
the validity of the change order and possible non-payment.
Contractors should always:
• Be overcautious.
• Document all change orders.
• Send notice to the owner.
No matter the size or scope of the project, contractors must carefully read the
original contract to protect themselves.

Scope of Work
One of the most disputed aspects of change orders is determining whether
the additional work is included in the original contract or if it is an addition
to the scope of the original contract.
Contractors must have a comprehensive understanding of the scope of work
in the original contract and what could constitute an increase in that scope
of work.
If there is a possibility that it could be considered outside the original scope
of work, contractors should inform the GC or owner that a change order is
needed.
*It is always best to address this issue before performing additional work.

What does a change order include?
A change order includes detailed information, including:
• A clear description of the requested change compared to the original
contract or bid.
• Itemized documentation of any Subcontractor costs.
• A summary by the contractor of the total costs of the proposed change.
• A statement regarding the impact on the project completion date.
• A summary of the promise of payment.
Remember, be as detailed as possible!

Extra Work Vs. Additional Work
Extra work is work arising outside of and independent of the contract,
something not required in its performance.
Additional work is required in the performance of the contract and without
which it could not be carried out. This is one of the many reasons having
a comprehensive understanding of the contract and the scope of work is
essential.
Classifying the work is often a ________________________________________________
and must be addressed before any work is to be performed.

Real Life Horror Story
I once represented a home builder who signed a contract with an owner
who wanted a new house built. In this situation, the owner drafted the
contract and had my client sign it. Throughout the project, the owner
would tell my client to do a lot of extra work and told them it would
be added to the amount he was owed. Of course, when my client was
almost done with the house and started requesting payment for the
extra work, the owner said he was not entitled to the extra money
because the contract required signed change orders, and my client
never got a written change order but relied on what the owner told him.
Unfortunately, the owner was right. My client could not get paid for the
extra work because they did not have a written change order like the
contract required. They were $125k out of pocket, and there was nothing
we could do.

Payment Terms
One of the most important and essential sections of any subcontract is the
section containing the _______________________.
Ensuring you have submitted all the required documents with your pay
application is only the first step to being paid on time.
Often, general contractors rely on these payment terms to protect themselves
and withhold and/or stall making payments to the subcontractors.
As a subcontractor, you need to read the payment section of your contract
carefully before signing, to ensure the payment terms are not stated in a way
that will cause you and your business harm.
The Two Main Contingent Payment Terms:
1. Paid-If-Paid Clause
2. Paid-________________________-Paid Clause

Pay-If-Paid
This contingent payment term usually means that payment to the
subcontractor is contingent upon the general contractor’s receipt of payment
from the owner. Meaning that if the GC doesn’t get paid, you don’t get paid.
This term is the most dangerous to the subcontractor because if it is
found to be enforceable, the risk of non-payment is placed directly on the
subcontractor.
The GC is relieved of the obligation to pay the subcontractor if they have not
received payment from the owner.

Paid-If-Paid Examples
The following is an example of a pay-if-paid contingent payment clause that was
found to be enforceable:
“Condition Precedent to Payment by Owner to FaulknerUSA for the Subcontract Work
is a condition precedent to Subcontractor’s payment by FaulknerUSA. Subcontractor
is entitled to payment only for that portion of the Subcontract Work for which
FaulknerUSA has been paid by Owner. Subcontractor expressly assumes the risk
of nonpayment by Owner. The Subcontract amount includes compensation to
Subcontractor for the assumption of this risk. This provision establishes a condition
precedent, and it shall not be construed merely as a Time of Payment Clause.”
The following clause, however, was not found to be an enforceable pay-if-paid clause:
“Ninth. When the owner or his representative advances or pays the general contractor,
the general contractor shall be liable for and obligated to pay the sub-contractor up
to the amount or percentage recognized and approved for payment by the owner’s
representative less the retainage required under the terms of the prime contract.
Under no circumstances shall the general contractor be obligated or required to
advance or make payments to the sub-contractor until the funds have been advanced
or paid by the owner or his representative to the general contractor.”

Pay-When-Paid
This contingent payment term usually contains language that allows the general contractor to withhold payment to subcontractors until they have received payment from the
owner.
The pay-when-paid clause means that the general contractor has no obligation to pay
the subcontractor until the general contractor receives payment for the subcontractor’s
work from the owner.
The pay-when-paid clause puts the fate of your timely payment __________________________
___________________________________________________________________.
This clause is more common than pay-if-paid.

Example A: Pay-When-Paid Clause
“General contractor and subcontractor agree that the owner’s payment to general contractor is an absolute condition precedent to general contractor’s obligation to pay subcontractor any progress or final payment. Subcontractor expressly agrees that it retains
the risk of the owner’s insolvency or inability to pay general contractor.”
Example of how you can change the clause to give the subcontractor some protection:
“General contractor and subcontractor agree that the owner’s payment to general contractor is an absolute condition precedent to general contractor’s obligation to pay subcontractor any progress or final payment. If the owner does not pay general contractor
within 30 days, of receiving subcontractor’s pay application, and subcontractor is not the
reason the general contractor is not being paid, the general contractor will pay subcontractor the amount due for that pay application, by the 40th day after the pay application
was submitted to the general contractor.”

Example B: Pay-When-Paid Clause
“The general contractor shall pay the subcontractor each progress payment within
seven working days after the general contractor receives payment form the owner. If
the general contractor does not receive payment from the owner, general contractor
has no obligation to pay the subcontractor.”
Suggested language to make the provision fairer:
“The general contractor shall pay the subcontractor each progress payment within
seven working days after the general contractor receives payment form the owner. If
the owner fails to pay the general contractor within 30 days of the general contractor
receiving subcontractor’s pay application, and subcontractor is not the reason general
contractor is not being paid, the general contractor will pay for the subcontractor to
file its lien for the unpaid amount, up to $2,000.00.”

Example C: Pay-When-Paid Clause
“Payment of general contractor by owner for subcontractor’s work is a condition
precedent to general contractor’s obligation to pay subcontractor. Subcontractor
understands and acknowledges that subcontractor relies on the credit of the owner,
not the general contractor, for payment of subcontractor’s work.”
Revised clause you could try to negotiate with:
The payment of a general contractor by the owner for the subcontractor’s work is a
condition precedent to the general contractor’s obligation to pay the subcontractor.
If the owner does not pay the general contractor within 30 days, of receiving
subcontractor’s pay application, and subcontractor is not the reason the general
contractor is not being paid, the general contractor will pay the subcontractor 50%
of the amount the subcontractor is owed for that pay application and the remaining
50% will be paid once the general contractor receives the funds from the owner.

Pay-when-paid clauses make your timely payment condition upon an action you cannot control. The owner must pay the general contractor, for
you to be paid.
You should not have to take all the risk of nonpayment from the owner,
negotiate pay when paid provisions.
The key for subcontractors is to understand what contingent payment
clauses look like before signing the subcontract so that you can review
with an attorney and protect yourself from these dangerous clauses.

A Real Life Horror Story
The most dangerous payment term is the pay when paid clause. I once had a
client that was working on a state college campus. He was hired to clear a few
acres and put in two new parking lots. The job was in full force, and he kept
submitting pay applications, but he was not receiving payment. He kept calling
the GC’s office asking where their payments were, but they kept saying the
owner had not paid them. Six months in, they were finally paid the ½ of the first
pay application. They had already extended their full credit line of $225K, and
the payment they received was $25k. This was not enough to do anything, and
they couldn’t afford to pay their subs, who quit showing up for work because
they were not paid and ended up being terminated. The GC then sued them for
$400k for the cost of finishing the project. Sadly, In the end, my client never got
paid and ended up going out of business.

Defaults and Terminations
Termination Vs. Default
Most of the time the words “termination” and “default” are used interchangeably, but they
really mean two very different things.
Understanding how defaults and terminations work as referenced in a subcontract is essential to your company’s success.
When am I in default?
You are considered to be in default when you do not complete everything that is required by the contract. You must accomplish everything that is in that sixty plus page
subcontract to keep from being in default. Failing to even fulfill the ______________________
_______________________________________________of the subcontract will put you in default.
For example: Failing to provide daily reports, being one day late turning in your pay application, etc.… are considered defaults no matter how minor they seem.
What does a Notice of Default Look Like?
A notice of default is any written notification that states the general contractor thinks
you are failing to perform in your responsibilities under the subcontract.
A notice of default does not have to be a letter from an attorney, it does not have to be
sent certified mail. It could be as simple as a text or an email.
If the general contractor sends you an email letting you know you did not turn in a daily report, that is considered a notice of default. If the project manager sends you a text
saying you do not have enough guys on the project and you are working too slow, that is
a notice of default.
The most important thing you can do is immediately respond in writing, stating why you
disagree with the claimed default, if there is something you need to correct, or how you
will fix the default.

Why Does it Matter if I am in Default?
Bottom line, being in default can relieve the general contractor’s obligation to _______
_______.
There is a rule under the law that states if one party to an agreement fails to comply
with the agreement, the other party does not have to hold up their end of the bargain.
If you are in default under the subcontract, no matter how minor it is, that will be
considered failing to comply with the agreement.
At that point, the general contractor does not have to hold up their end of the bargain
and pay you.
Being in technical default can prevent you from being paid. This is why knowing,
understanding and performing all the requirements of the subcontract are so
important.

What Does it Mean if I am Terminated?
Termination means you have been fired from the project, you have not completed
your work, and the general contractor will complete your scope.
Under the current state of subcontracts there are two different types of termination.
The first is _________________________________________________________________________, this
occurs when you have been given a notice of default and you have failed to correct
the issue. The subcontract will set forth the exact amount of time you have to fix the
default, so make sure to read it and be familiar with the timelines. Just because you
receive a notice of default does not mean you will be terminated. The best practice is
to respond to all notices of default in writing.
The second type of termination is _____________________________________________________
____________________.

How Termination For Convenience Clauses Work
When you sign a subcontract, you as a subcontractor are on the hook to do the work listed therein. You can’t just decide you don’t want to do the work, or not show up when the
project manager tells you to be on site to begin work.
Simply stated, you must hold up your end of the bargain. But did you know that the general contractor may not have to hold up their end of the bargain just because of one
clause in the subcontract?
If your subcontract contains a _____________________________________________________________
___________________________________, the general contractor isn’t held to the same standard
and can walk away from their obligations to you at any time.
It is critical you understand what this clause looks like and how this will affect you and
your business before you sign your next construction contract.

What does a Termination for Convenience Clause Look Like?
Example 1:
Termination for Convenience. A contractor may terminate an agreement for convenience in
whole or in part at any time without cause by its Notice of such termination, issued after
conferring with Subcontractor and Subcontractor shall terminate the Work as instructed by
Contractor. Upon termination, if Subcontractor has begun work, Contractor shall pay to Subcontractor, in full satisfaction and discharge of all liabilities and obligations owed to Subcontractor with respect to the Work so terminated, the actual value of the work performed. If
Subcontractor has not begun work Subcontractor is not entitled to recover any amount from
Contractor due to such termination.

When are Termination for Convenience Clauses Used?
Normally, termination for convenience clauses are used in two different situations.
1. The first situation is before the subcontractor has begun work under the
subcontract and the general contractor has found a different subcontractor to do the
scope for less money.
When this happens, you will normally just receive a letter from the general contractor
informing you that they are enforcing the termination for convenience clause that is
in your subcontract and your services will no longer be needed.

2. In the second situation, the termination for convenience clause is used when the
general contractor has _________________________________________________________________
______________________________ the subcontractor and they need a scapegoat.
This means the general contractor was wrong when they terminated the
subcontractor, but they will not face any liability for the wrongful termination because
they can just say they terminated the subcontractor for convenience and not for cause.

What Happens if I am Terminated?
If you are terminated and are still owed money for work you have already performed,
the general contractor does not have to pay you. The payments can stop.
When you signed the subcontract, you promised the general contractor that your
scope of work would be completed for the price in the subcontract.
The general contractor has relied on that promise. When you are terminated, the
general contractor may be uncertain that they can finish your scope of work for the
price you promised.
Legally they get to ___________________________________ any funds owed to you to make
sure your promise is kept and that your scope of work will be completed for the
agreed upon price.

The next step in the process, for a general contractor, is to hire a new subcontractor to
complete your work.
Something to keep in mind: The price of the replacement subcontractor will almost always cost ____________________________ than what was agreed to in the original subcontractor’s bid.
General Contractors add administrative fees. In most subcontracts there is a provision
that allows the general contractor to add a fee to the cost of the new subcontractor. This
fee acts as a grievance for the hassle of dealing with the termination and finding a replacement. Normally, the fee is an additional 10 to 15% added to the cost of the alternate subcontractor.

What Happens if it Costs More to Complete My Scope?
It is highly unlikely that once you are terminated that the general contractor can
complete your scope of work for the same price you originally agreed upon.
Because of this, the general contractor can demand that you pay them the additional
cost to complete your scope of work with the new subcontractor.
If you refuse, they can take you to court or ___________________________________________
to recover their damages.
Legally, you owe them the money. If you just ignore the lawsuit, they will get a
judgment and come after your assets.

Real Life Horror Story
“But I‘ll lose all the money I spent getting ready for this job if they terminate me now,”
Jessy from Super Wall Covering Subcontractor gasped.
Jessy received a notice of termination email for a project she had not started yet.
Jessy signed the subcontract ninety days ago and was supposed to start next week.
To prepare for the project, she had already ordered $10,000 worth of the specific wall
covering the project called for.
The wall covering Jessy ordered was custom made and could not be returned. Now all
of that money would be lost.

Unfortunately, Jessy’s subcontract contained a ter- mination for convenience clause. A
termination for convenience clause states that the general contractor could fire Jessy’s
company for any reason at any time without any notice. Jessy, on the other hand, did not
have the same right to terminate the contract. Jessy was terminated because the general
contractor had found a different subcontractor who would do the work for less than what
Jessy charged.
Unfortunately, Jessy’s subcontract contained a ter- mination for convenience clause. A
termination for convenience clause states that the general contractor could fire Jessy’s
company for any reason at any time without any notice. Jessy, on the other hand, did not
have the same right to terminate the contract. Jessy was terminated because the general
contractor had found a different subcontractor who would do the work for less than what
Jessy charged.
Termination for the convenience clause should be removed—or, at the very least, be mutual. Make sure what happened to Jessy does not happen to you.
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