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Marijuana under Federal Law
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▪ The Controlled Substances Act, 21 U.S.C. § 811 

classifies marijuana as a Schedule 1 drug, meaning 

that the federal government views marijuana as highly 

addictive and having no medical value. 

▪ Under federal law, possession of marijuana (no intent 

to distribute) is punishable by up to 1 year in jail and a 

minimum fine of $1,000 for a first conviction. 

▪ For a second conviction, the penalties increase to a 

15-day mandatory minimum sentence with a 

maximum of 2 years in prison and a fine of up to 

$2,500.

Marijuana under Federal Law 
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▪ (1) Federal Contractors and Grantees

▪ (2) Safety and Security-Sensitive 

Industries

Drug Testing under Federal Law
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▪ Applies to any organization that receives a federal 

contract of $100,000 or more and any organization 

receiving a federal grant of any size.

▪ Requirements

▪ (1) Prepare and distribute a formal drug-free 

workplace policy statement. This statement should 

clearly prohibit the manufacture, use, and 

distribution of controlled substances in the 

workplace and spell out the specific consequences 

of violating this policy.

Drug-Free Workplace Act of 1998
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▪ Requirements (cont.)

▪ (2) Establish a drug-free awareness program. This 

program that includes the following:

▪ Informing employees of the dangers of 

workplace substance use; 

▪ Review the requirements of the organization's 

drug-free workplace policy; and 

▪ Offer information about any counseling, 

rehabilitation, or employee assistance programs 

(EAPs) that may be available.

Drug-Free Workplace Act (cont.)
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▪ Requirements (cont.)

▪ (3) Ensure that all employees working on the 

federal contract understand their personal reporting 

obligations. Under the terms of the Drug-Free 

Workplace Act, an employee must notify the 

employer within five calendar days if he or she is 

convicted of a criminal drug violation;

▪ (4) Notify the federal contracting agency of any 

covered violation. Under the terms of the Drug-free 

Workplace Act, the employer has 10 days to report 

that a covered employee has been convicted of 

criminal drug violation. 

Drug-Free Workplace Act (cont.)
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▪ Requirements (cont.)

▪ (5) Take direct action against an employee 

convicted of a workplace drug violation. 

▪ This action may involve imposing a penalty or 

requiring the offender to participate in an 

appropriate rehabilitation or counseling 

program.

Drug-Free Workplace Act (cont.)
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▪ Requirements (cont.)

▪ (6) Maintain an ongoing good faith effort to meet all 

the requirements of the Drug-free Workplace Act 

throughout the life of the contract. Covered 

organizations must demonstrate their intentions and 

actions toward maintaining a drug-free workplace. 

Their failure to comply with terms of the Drug-Free 

Workplace Act may result in a variety of penalties, 

including suspension or termination of their 

grants/contracts and being prohibited from applying 

for future government funding.

Drug-Free Workplace Act (cont.)
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▪ Employers and employees in such industries are 

subject to drug-testing requirements from the 

Department of Transportation (DOT), Department of 

Defense (DOD), and Nuclear Regulatory Commission 

(NRC).

▪ Under Executive Order 12564, all federal employees 

involved in "law enforcement, national security, the 

protection of life and property, public health or safety, or 

other functions requiring a high degree of public trust" 

are subject to mandatory drug testing.

Safety and Security-Sensitive Industries
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▪ The Omnibus Transportation Employee Testing Act of 

1991 requires drug and alcohol testing of all safety-

sensitive transportation employees in aviation, trucking, 

railroads, mass transit, pipelines, and other 

transportation industries.

▪ Federal Aviation Administration (FAA), Federal Motor 

Carrier Safety Administration (FMCSA), Federal 

Railroad Administration (FRA), Federal Transit 

Administration (FTA), National Highway Traffic Safety 

Administration (NHTSA), Pipeline and Hazardous 

Materials Safety Administration (PHMSA), U.S. Coast 

Guard

DOT Drug Testing
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Marijuana Effects
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▪ National Institute on Drug Abuse Study 

▪ Found 55% more industrial accidents, 85% more 

injuries, and 75% greater absenteeism among 

employees who tested positive for marijuana 

compared to those who tested negative

▪ 2019 National Safety Council (NSC) Policy Statement 

▪ “Cannabis impacts psychomotor skills and cognitive 

ability” and “there is no level of cannabis use that is 

safe or acceptable for employees who work in 

safety-sensitive positions” 

Marijuana at Work
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▪ Research has also demonstrated an association 

between marijuana use and motor vehicle crashes.

▪ NIOSH 

▪ Currently developing information and resources on 

the topic of impairment testing as a potential 

adjunct or alternative to certain forms of workplace 

drug testing.

▪ State Workers’ Compensation Statutes

▪ Most state laws restrict workers compensation 

benefits when the injury is attributed to intoxication 

or drug use

Marijuana at Work (cont.)
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State Drug Testing Laws
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▪ Types of Laws

▪ Mandatory vs. Voluntary Testing

▪ Most states do not mandate testing for private 

employers, but there may be state contractor 

requirements.

▪ Mandatory vs. Voluntary Policies

▪ Some state laws specify the actual 

requirements of a policy and the types of 

testing that are permitted (e.g., MN, IA).

State Drug Testing Laws
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▪ No state law mandating drug testing for private 

employers.

▪ But, private employers working on public works or 

public utility construction projects must have a 

written program in place for the prevention of 

substance abuse among their employees prior to 

starting work on a project.

▪ Must include pre-employment, random, 

reasonable suspicion, and post-accident testing.

Wisconsin
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▪ In Minnesota, drug testing only can be done under 

an employer’s written policy, which must include the 

following:

▪ Who is subject to testing under the policy and 

when testing is required;

▪ The disciplinary consequences of a positive test 

result;

▪ The employee’s right to refuse testing and the 

consequences of refusal; and

▪ The employee’s right to explain a positive result 

and to take a re-test.

Minnesota
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▪ Prior to testing, the employer must provide the 

written testing policy and a form to acknowledge 

receipt of the policy to the affected employee.

▪ Notice of the policy must be posted in an 

“appropriate and conspicuous” location.  The notice 

must state that employees can inspect the policy 

during regular work hours.

Minnesota (cont.)
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▪ There is no statute or regulation governing drug testing 

of employees and applicants by private employers in 

California.

▪ California Assembly Bill 2188 (2022) 

▪ Effective Jan. 1, 2024

▪ Prohibits employers from discriminating against 

employees based on: (1) the employee’s use of 

cannabis off the job and away from the workplace; 

and (2) a drug screening test that has found the 

person to have nonpsychoactive cannabis 

metabolites in their hair, blood, urine, or other bodily 

fluids.

California
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▪ California Assembly Bill 2188 (2022) 

▪ AB 2188 does not apply to employees in the 

“building and construction trades.”

▪ Does not apply to employees in positions requiring 

federal government background investigations or 

security clearances through the United States 

Department of Defense.

California (cont.)
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Collectively Bargained Testing
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▪ DC-14 (Glazers)

Collectively Bargained Testing

26



▪ NFL drug testing policy and the 

“Williams Wall”

▪ Tested positive for “bumetanide”

▪ Because it was not a “drug” as

defined by Minnesota law, it was

not subject to the state drug 

testing statute.

▪ Court noted that “our holding is limited to the specific 

facts of this case and should not be read to excuse 

the NFL from complying with DATWA when 

applicable.”

CBA Testing (cont.)
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▪ DC-16 (Nevada)

CBA Testing (cont.)
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▪ Nevada does not have any general employment drug 

or alcohol testing laws.

▪ Effective January 1, 2020, passed Nev. Rev. Stat. §

613.132, which prohibits employers from failing or 

refusing to hire “a prospective employee because the 

prospective employee submitted to a screening test 

and the results of the screening test indicate the 

presence of marijuana.”

▪ But, § 613.132 specifically does not apply to any 

conflicting “provisions of an employment contract or 

collective bargaining agreement.” 

Nevada
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Medical Marijuana – Federal Law
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▪ Remember, marijuana is a Schedule 1 drug under the 

Controlled Substances Act. 

▪ The DOT has taken the position that medical marijuana 

does not constitute a valid medical explanation for a 

covered employee’s positive drug test result. 

▪ When an employee is subject to mandatory testing 

under DOT regulations, medical marijuana does not 

constitute a valid explanation for the positive test 

result.

Medical Marijuana – Federal Law 
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Legal Status of Marijuana
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Summary:

▪ Most do not include “employment protections”

▪ All state laws prohibit impairment during 

working time.

▪ All include exceptions for employees governed 

by federal law (e.g., DOT, DoD, etc.)

State Medical Marijuana Laws
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▪ Minnesota’s law includes employment 

protections:

▪ “[A]n employer may not discriminate . . . or 

otherwise penalize a person,” if the 

discrimination is based upon the person’s 

status as a qualified patient or a qualified 

patient’s positive drug test for cannabis 

components or metabolites.

Minnesota Medical Marijuana
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▪ Exceptions:

▪ “[T]he patient used, possessed, or was impaired 

by medical cannabis on the premises of the place 

of employment or during the hours of 

employment." 

▪ Failure to take action “would violate federal law or 

regulations or cause an employer to lose a 

monetary or licensing-related benefit under 

federal law or regulations.”

▪ E.g., a CMV driver, pilot (i.e., job regulated by 

federal drug testing).

MN Medical Marijuana (cont.)
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▪ Illinois law authorizes the use of medical marijuana.

▪ But:

▪ The law does not require Illinois employers to 

accommodate on-site medical marijuana use.

▪ Employers may also enforce a drug testing, zero-

tolerance, or drug-free workplace policy if they 

apply the policy in a nondiscriminatory manner. 

Illinois
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▪ Arizona Medical Marijuana Act allows qualifying 

patients to obtain or cultivate marijuana

▪ Employers may not discriminate against employees 

or applicants who either:

▪ Are registered, qualified patients for medicinal 

marijuana.

▪ Fail drug tests for marijuana if they are 

registered, qualified patients, unless the 

employee used, possessed, or was impaired at 

the place of employment or during work 

hours.

Arizona
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▪ Washington law authorizes the use of medical and 

recreational cannabis.

▪ Employers are not required to accommodate on-site 

medical cannabis use.

▪ Employers are expressly permitted to “establish 

drug-free work policies” and “[n]othing in [the 

Washington state law] requires an accommodation 

for the medical use of cannabis if an employer has a 

drug-free workplace.”

Washington
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▪ Effective March 31, 2021, New York prohibits 

employers from discriminating against employees 

based on legal consumption of marijuana or related 

activities and may not discipline an employee for using 

medical marijuana.

▪ Employers may, however, take action based on “an 

established substance abuse or alcohol program or 

workplace policy, professional contract or collective 

bargaining agreement.”

New York
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▪ Effective Aug. 19, 2021, New Jersey's law protects anyone 

who uses marijuana and prohibits adverse employment 

actions based “solely” on a positive marijuana test.

▪ Employers can still maintain and enforce drug-free 

workplace policies that prohibit the use, possession, or 

being under the influence of marijuana in the workplace 

and during work hours. 

▪ Thus, reasonable suspicion testing still permitted.

New Jersey
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What Is Impairment?
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▪ What constitutes “impairment” of marijuana may be 

hard to determine.

▪ The National Institute on Drug Abuse has noted that 

the “noticeable effects of smoked marijuana [i.e. the 

feeling of being ‘high’] generally last from 1 to 3 

hours,” however, detectable amounts of THC may 

remain in the body for days or even weeks after use.

What is Impairment?
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▪ The four most common methods of testing for 

marijuana are:

▪ Blood tests:  Cannot identify impairment.

▪ Urine tests:  Cannot identify impairment due to 

length of time between ingestion and excretion. 

▪ Hair tests:  Cannot accurately measure 

impairment because marijuana residue does not 

appear in the hair until days after first use.

▪ Saliva tests:  Relatively new and less reliable 

test. 

Testing for Impairment
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▪ State law typically has no definition of impairment. 

▪ Unlike alcohol, it is very difficult to identify whether an 

individual who tests positive for marijuana is “impaired.”

▪ Marijuana is stored in fat cells and can often remain in 

body (and lead to positive test) for several weeks.

▪ Blood and saliva tests are not reliable indicators of 

impairment because cannabinoids remain in the body for 

up to 30 days, but impairment may only last a few hours. 

Critical Issue: What Is Impairment?
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▪ Even when testing accurately measures THC, there is still 

a lack of scientific agreement, and legal definition, of what 

levels constitute impairment. 

▪ Colorado, Washington, and Nevada have defined the 

legal limit for driving under the influence of THC. 

▪ Colorado and Washington: 5 nanograms of active 

THC in the blood.

▪ Nevada: 2 nanograms of THC in the blood. 

Critical Issue: Impairment
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Reasonable Suspicion Process

49

Observe—
What do you 
see, smell, 

hear? 

Document—
Use objective 

language

Confront and 
Converse—Be 

direct but 
supportive 

Testing—
Know your 

organization’s 
guidelines 

Services and 
Treatment



Reasonable Cause – Questions to Ask
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Has some form of impairment been shown in the employee's appearance, 
actions or work performance? 

Does the impairment result from the possible use of drugs or alcohol? 

Are the facts reliable? Did you witness the situation personally, or are you sure 
that the witness(es) are reliable and have provided firsthand information? 

Are the facts capable of explanation? 

Are the facts capable of documentation? 

Is the impairment current, today, now? 



51
Source: https://www.nj.gov/cannabis/documents/businesses/Business%20Resources/Workplace%20Impairment%20Guidance%20Sample%20Form.pdf

https://www.nj.gov/cannabis/documents/businesses/Business%20Resources/Workplace%20Impairment%20Guidance%20Sample%20Form.pdf
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▪ Collect all information

▪ Get confirmation whenever possible 

▪ Use only objective data

▪ Consult with HR and/or EAP  

▪ Speak to employee in private

▪ Be specific—state your concerns and why

▪ Be prepared for emotional response

▪ Explain expectations and/or consequences 

▪ Do not allow employee to leave premises on their own

▪ Document the meeting

Confronting the Employee
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THC Edibles
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▪ Hemp vs. Marijuana

▪ Hemp is defined as cannabis that has a THC 

concentration of no more than 0.3% on a dry weight 

basis

▪ Marijuana is cannabis that exceeds the 0.3% 

threshold.

▪ Unlike THC, CBD does not cause a high. 

What About Edibles?
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▪ The 2018 Farm Bill (Pub. L. No. 115-334) clarified that 

cannabidiol (CBD) extracted from hemp is legal under 

certain conditions.

▪ CBD is legal under federal law if:

▪ It contains no more than 0.3% THC on a dry weight 

basis.

▪ It is derived from hemp grown by a business 

compliant with its governing state's requirements, or 

federal requirements if the state does not have a 

hemp production plan in place.

▪ State law remains unclear.

What About Edibles?
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▪ Effective July 1, 2022, Minnesota enacted a law 

which allows small amounts of hemp-derived THC 

(either delta 8 or delta 9) products in food and 

beverages. 

▪ How much THC?  

▪ No more than 0.3% of any hemp-derived THC 

and the product may not contain more than 5 mg 

of THC per serving or 50 mg per package.

Minnesota
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What do I do if one of my employees tests positive test 

for THC and claims it’s because of the edibles 

available under the new law?

▪ For now, a positive test for THC is a positive test for 

THC regardless of how the employee came to test 

positive.

▪ MN-DATWA does not specifically address the level at 

which an applicant or employee is considered to have a 

positive test. 

▪ Let your MRO or the lab tell you whether the employee 

is positive.

Edibles (cont.)
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Can drug screens tell the difference between 

marijuana-derived THC and hemp-based THC?

▪ At this time, it does not appear that most regular drug 

screens (an immunoassay test, saliva or hair test) can 

tell the difference between lawful use and unlawful use.

Edibles (cont.)
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What about a state’s lawful consumables statute?

▪ A court in Colorado concluded that an employer may 

terminate for off-duty use of THC because even though 

the use of the THC was authorized by state law, it was 

not authorized by federal law.

▪ Now, however, the 2018 Federal Farm Bill legalized 

hemp-derived THC, so edibles may be legal under 

state and federal law.

Edibles (cont.)
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▪ Minnesota and Maine have held that the federal 

Controlled Substances Act preempted state law requiring 

employers reimburse employees for medical marijuana 

treatment costs.

▪ New Jersey’s Supreme Court found no conflict between 

state law requiring reimbursement for medical marijuana 

and the federal Controlled Substances Act.

Workers’ Compensation Benefits
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Medical Marijuana and the ADA
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▪ Courts have found that the ADA does not require 

employers to allow medical marijuana use as a 

reasonable accommodation. 

▪ The ADA specifically excludes individuals engaging in 

“illegal” drug use from the definition of a qualified 

individual. 

▪ Even if prescribed, marijuana remains illegal under 

federal law. 

▪ The ADA’s definition of illegal drugs includes prescribed 

marijuana.

Medical Marijuana and the ADA
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▪ States are increasingly, but not uniformly, finding an 

obligation to accommodate medical marijuana use under 

state law.

▪ As a result, employers may still need to engage in the 

interactive process with respect to employee medical 

marijuana use, even through such accommodation is not 

required under Federal law.

Developing Exception –

State Law and Medical Marijuana 

Accommodations
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▪ Paine v. Ride-Away, 274 A.3d 554 (N.H. Jan. 14, 2022)

▪ Holding that an employee's use of therapeutic 

cannabis prescribed by physician in accordance with 

the law could, as a matter of law, be a reasonable 

accommodation for employee's disability.

▪ Other states

▪ Arizona, Connecticut, Delaware, Massachusetts, New 

Jersey, New York, and Rhode Island, among others.

Developing Exception –

State Law and Medical Marijuana 

Accommodations
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▪ The law in this area is very unsettled.

▪ While failing to accommodate medical marijuana use may 

not violate the state ADA/accommodation, failing to 

accommodate may also constitute “discrimination” under 

the state medical marijuana statute.

▪ E.g., Arizona and Minnesota statutes prohibit 

“discrimination” against the patient based on status as 

registered user.

State ADA/Accommodation Laws
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▪ Regardless of the applicable state law with respect to 

accommodating medical marijuana use, employers must 

still accommodate the underlying condition for which the 

medical marijuana was prescribed, even if not required to 

allow medical marijuana use.

▪ What about “edible cannabinoid products”?

▪ Do they need to be “prescribed” by a physician?

Medical Marijuana as a Reasonable 

Accommodation
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QUESTIONS?

Thank you.
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